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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MICHELLE RENEE MANKO,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 48793-2021 & 48794-2021
ADA COUNTY NOS.
CR01-18-47843 & CR01-21-4944
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michelle Manko was on probation for felony possession of a controlled substance when
she pled guilty to two counts of felony possession of a controlled substance with intent to deliver
in a new case. The district court revoked her probation and executed the underlying sentence of
seven years, with two years fixed, in the old case, and imposed sentences of seven years, with
two years fixed, for each count of felony possession of a controlled substance with intent to
deliver in the new case, consecutive to each other and to the sentence in the old case. On appeal,
Ms. Manko argues the district court abused its discretion when it revoked her probation, and
imposed consecutive sentences in the new case, and ordered those sentences to run consecutive
to the sentence in the 2019 case.
1

Statement of the Facts & Course of Proceedings
After Ms. Manko pled guilty to felony possession of a controlled substance, the district
court sentenced her to seven years, with two years fixed, and retained jurisdiction (a “rider”).
(No. 48793 R., pp.46-49.) After successfully completing a rider program, the district court
placed Ms. Manko on probation for seven years in November 2019. (No. 48793 R., pp.54-59.)
In late January 2021, the State filed a motion for probation violation alleging Ms. Manko
committed fourteen violations.1 (No. 48793 R., pp.74-80.)
A few days later, the State filed a complaint against Ms. Manko alleging she committed
five offenses in a new case.2 (No. 48794 R., pp.7-9.) These new charges stem from a traffic stop
in early January 2021, in which an officer witnessed an individual riding in Ms. Manko’s vehicle
throw what was later identified as marijuana, methamphetamine, heroin, and drug paraphernalia
out of the passenger side window. (No. 48793 PSI., pp.343-46, 348-54.) Upon a search of
Ms. Manko’s vehicle, officers found marijuana, an unidentified substance in a pink baggie, and
drug paraphernalia. (No. 48793 PSI., pp.353-54.) After she waived her preliminary hearing,
Ms. Manko was bound over to district court and charged by amended information with two
counts of felony possession of a controlled substance with intent to deliver, destruction and/or
concealment of evidence, misdemeanor possession of a controlled substance, and possession of
drug paraphernalia. (No. 48794 R., pp.30-42.) As a result of the new charges, the State filed a
second amended motion for a probation violation in the 2019 case. (No. 48793 R., pp.100-03,
116-19.)
1

Allegations one through four allege that Ms. Manko committed four offenses in two different
cases, Ada County Case Nos. CR01-20-36389 and CR01-20-37013. Ada County Case No.
CR01-20-3689 was eventually dismissed pursuant to a global plea agreement with the State (see
No. 48794 R., pp.41-42), and Ada County Case No. CR01-20-37013 is not a part of the instant
appeal.
2
The new case is part of the instant appeal.
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Pursuant to a plea agreement with the State, Ms. Manko pled guilty to two counts of
felony possession of a controlled substance with intent to deliver in the new case, and the State
dismissed the remaining charges, as well as charges in another case. (4/9/21 Tr., p.7, Ls.19-25;
p.17, L.4 – p.19, L.23; No. 48794 R., pp.41-42.) Ms. Manko also admitted to violating her
probation in the 2019 case by committing the offenses in the new case and possessing a
controlled substance. (4/22/21 Tr., p.7, L.17 – p.9, L.3.)
The district court held a consolidated sentencing/disposition hearing in April 2021. (See
generally 4/30/21 Tr.) At that hearing, pursuant to the terms of the plea agreement, the State
recommended that the district court revoke Ms. Manko’s probation in the 2019 case and execute
her underlying sentence of seven years, with two years fixed. (4/30/21 Tr., p.28, Ls.9-16.) In the
new case, the State recommended that the district court impose concurrent sentences of seven
years, with two years fixed, for each count of felony possession of a controlled substance with
intent to deliver. (4/30/21 Tr., p.28, Ls.9-16, p.31, Ls.11-22.) The State recommended that these
sentences run consecutive to the sentence in the 2019 case, for a total aggregate sentence of
fourteen years, with four years fixed. (See 4/30/21 Tr., p.33, Ls.1-4.) Defense counsel
recommended that the district court revoke probation and execute the original sentence in the
2019 case, and that it impose sentences of seven years, with two years fixed, for each count of
felony possession of a controlled substance with intent to deliver in the new case, and that all the
sentences be ordered to run concurrently. (4/30/21 Tr., p.35, Ls.10-19.) The district court far
exceeded both the prosecutor’s and defense counsel’s recommendations, as it imposed and
executed an aggregate unified sentence of twenty-one years, with six years fixed. (4/30/21
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There are three Reporter’s Transcript’s in one electronic document (twenty-two pages of
overall document). Each will be cited with reference to its date and internal pagination located in
the top right corner of the document.
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Tr., p.37, L.12 – p.39, L.2; No. 48793 R., pp.127-30; No. 48794 R., pp.46-50.) Specifically, in
the 2019 case, the district court revoked Ms. Manko’s probation and executed her underlying
sentence of seven years, with two years fixed. (4/30/21 Tr., p.38, Ls.17-23; No. 48793
R., pp.127-30.) For each count of felony possession of a controlled substance with intent to
deliver in the new case, the district court imposed sentences of seven years, with two years fixed,
consecutive to each other and the sentence in the 2019 case. (4/30/21 Tr., p.37, Ls.12 – 25; No.
48794 R., pp.46-50.)
Ms. Manko filed notices of appeal timely from the order revoking her probation in the
2019 case (No. 48793 R., pp.131-33), and the judgment of conviction in the new case. (No.
48794 R., pp.51-53.)
Shortly after filing notices of appeal in both cases, Ms. Manko filed a Criminal Rule 35
motion in the 2019 case, requesting that the district court commute her sentence. (No. 48793
R., pp.135-37.) The district court granted the motion in part and reduced the determinate portion
of Ms. Manko’s sentence to one year.4 (See Aug. R.)5 Ms. Manko is not challenging the partial
denial of her Rule 35 motion in this appeal.
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There is a scrivener’s error in the Amended Order Revoking Probation, Imposing Sentence And
Commitment. On page twelve of the augmented record, it states that Ms. Manko is sentenced
“for the term of not to exceed seven (7) years: with the first two (1) year of said term to be
FIXED, and with the remaining five (6) years of said term to be INDETERMINATE.” (See Aug.
R., p.12.) However, it is clear from the record that the correct sentence imposed is seven years,
with one year fixed, and six years indeterminate. (See Aug. R., pp.3-10.)
5
A Motion to Augment the Record has been filed contemporaneously with the Appellant’s Brief.
Attached to it are the district court’s Order On Defendant’s Motion For Reconsideration Of
Sentence and its Amended Order Revoking Probation, Imposing Sentence and Commitment.
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ISSUES
I.

Did the district court abuse its discretion when it imposed consecutive sentences of seven
years, with two years fixed in the new case, and ordered those sentences to be served
consecutive to the sentence in the 2019 case?

II.

Did the district court abuse its discretion when it revoked Ms. Manko’s probation in the
2019 case?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed Consecutive Sentences In The New
Case, And Ordered Those Sentences To Run Consecutive To The Sentence In The 2019 Case
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record considering the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982). The Idaho Supreme Court has held that,
“‘[w]here a sentence is within statutory limits, an appellant has the burden of showing a clear
abuse of discretion on the part of the court imposing the sentence.’” State v. Jackson, 130 Idaho
293, 294 (1997) (quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Ms. Manko does not
allege that her sentence exceeds the statutory maximum. Accordingly, in order to show an abuse
of discretion, she must show that in light of the governing criteria, the sentence was excessive
considering any view of the facts. Id. The governing criteria or objectives of criminal punishment
are: (1) protection of society; (2) deterrence of the individual and the public generally; (3) the
possibility of rehabilitation; and (4) punishment or retribution for wrongdoing. Id.
The decision of whether to impose concurrent or consecutive sentences is within the
sound discretion of the trial court. State v. Helms, 130 Idaho 32, 35 (Ct. App. 1997).
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. State v. Bodenbach, 165 Idaho 577, 591 (2019).
In this case, Ms. Manko asserts the district court did not exercise reason, and thus abused
its discretion, by imposing an aggregate sentence that is excessive under any reasonable view of
the facts. Specifically, she contends the district court should have imposed concurrent sentences
in the new case, and ordered those sentences to run concurrently with the underlying sentence in
the 2019 case.
Ms. Manko has struggled with substance abuse from a young age.
(See PSI, pp.174-76.) She grew up in an environment rife with drugs and alcohol, and has an
extensive family history of addiction. (PSI, p.248.) Her sister, father, and mother all have a
history of committing drug offenses. (PSI, pp.124-25, 171, 248, 286.) Ms. Manko did not have
much parental guidance growing up, and eventually dropped out of school after attending one
week in the tenth grade. (PSI, p.171.) When Ms. Manko was

she discovered

that both of her parents were using drugs. (PSI, p.171.) Her father was eventually sent to prison
for manufacturing methamphetamine (PSI, pp.125, 171, 256), and her mother’s house is a
“known drug house.” (PSI, pp.125, 256.) Ms. Manko reported that she was
first time she smoked marijuana, and

the

when she first drank alcohol. (PSI, pp.128,

174-75.) She stated that her first experience with methamphetamine occurred at
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when

a friend came over to her house and had her smoke it.6 (PSI, pp.170, 175, 201.) She admitted that
her methamphetamine use quickly became a daily occurrence. (PSI, p.175.)
Ms. Manko has a lengthy criminal history that is directly related to her drug addiction.
(PSI, pp. 119-20, 179.) She recognizes that her substance use has caused problems with her
family and employment. (PSI, pp.127-29, 176, 263, 286.) She acknowledged that she does not
have issues holding steady employment when she is sober, and stated “when I am on drugs I
don’t go to work.” (PSI, p.127.) Like most individuals dealing with substance abuse, Ms. Manko
has relapsed when overwhelmed. (PSI, p.247.) She explained that she was clean for about seven
years while married to her ex-husband, but unfortunately relapsed upon their divorce. (PSI,
p.206.) She stated that she got clean again for three and one-half years, but “went off the deep
end” when her father passed away in 2018. (PSI, p.128.) By 2019, Ms. Manko’s addiction had
taken full control of her life, costing her approximately $200 per week. (PSI, p.128.) She was
using “between two and four grams” of methamphetamine daily, and smoking “a few bowls” of
marijuana several times per week. (PSI, p.128.)
Despite Ms. Manko’s severe substance abuse issues, she has demonstrated that she is able
to stay sober for extended periods of time with the proper support and treatment. Although
Ms. Manko has been battling substance abuse issues the majority of her life, she has not
participated in any meaningful long-term substance abuse programming or counseling. She took
substance abuse classes at the Women’s and Children’s Alliance for a short time in 2009,
participated in a brief substance abuse program at Ascent in early 2010, completed a Drug Court
6

While the record is unclear regarding the age that Ms. Manko was first exposed to
methamphetamine, it is clear that she was introduced to the drug at an early age. (Compare PSI.,
pp.171, 175 (PSI noting Ms. Manko’s first experience with methamphetamine occurred at age
with a friend), with Aug. pp.6-7 (district court’s order partially granting Ms. Manko’s
Rule 35 motion noting that Ms. Manko was injected with methamphetamine as a child by a
parental figure to wake her up for school, although the exact age is unclear).)
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program in November 2016, and briefly attended treatment at Balance Recovery in 2020. (PSI,
pp.129, 206, 247, 322.) With Ms. Manko’s current sentence, she will not have the opportunity to
participate in programming through Idaho Department of Correction (“IDOC”) for several years.
Imposing concurrent sentences in the new case, and running those sentences concurrently with
the 2019 case, will allow her to receive necessary substance abuse programming sooner.
In light of these facts, Ms. Manko submits that the district court did not exercise reason,
and therefore abused its discretion, when it imposed consecutive sentences in the new case, and
made those sentences consecutive to the sentence in the 2019 case.

II.
The District Court Abused Its Discretion When It Revoked Ms. Manko’s Probation In The 2019
Case
Idaho’s appellate courts use a two-step analysis to review a district court’s decision to
revoke probation. State v. Sanchez, 149 Idaho 102, 105 (2009). First, this Court must determine
“whether the defendant violated the terms of his probation.” Id. Second, “[i]f it is determined that
the defendant has in fact violated the terms of his probation,” the Court examines “what should
be the consequences of that violation.” Id. The determination of a probation violation and the
determination of the consequences, if any, are separate analyses. Id. When a probationer admits
to a direct violation of [her] probation agreement, no further inquiry into the question is
required.” State v. Peterson, 123 Idaho 49, 50 (Ct. App.1992) (citations omitted).
After a probation violation has been proven, “[a] district court’s decision to revoke
probation will not be overturned on appeal absent a showing that the court abused its discretion.”
Sanchez, 149 Idaho at 105. “In determining whether to revoke probation a court must consider
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whether probation is meeting the objective of rehabilitation while also providing adequate
protection for society.” State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995).
Here, Ms. Manko does not challenge her admissions to the alleged probation violations.
(4/22/21 Tr., p.7, L.17 – p.9, L.3.) Instead, she argues the district court did not exercise reason by
revoking her probation, although she is mindful that she requested that the district court revoke
her probation and execute her sentence. “It has long been the law in Idaho that one may not
successfully complain of errors one has acquiesced in or invited. Errors consented to, acquiesced
in, or invited are not reversible.” State v. Abdullah, 158 Idaho 286, 420-21 (2015). Mindful of the
invited error doctrine, Ms. Manko maintains the district court abused its discretion by revoking
her probation, based on the mitigating factors discussed in Part I.

CONCLUSION
In the new case, Ms. Manko respectfully requests that this Court remand her case to the
district court with an order that her sentences be concurrent with each other, and concurrent with
the sentence in the 2019 case. In the 2019 case, she respectfully requests this Court vacate the
district court’s order revoking her probation and remand her case to the district court for a new
probation violation disposition hearing.
DATED this 31st day of August, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender

9

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of August, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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